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Appearances: Allen Reid Tilson, Esq., Ofice of the Solicitor
U S. Department of Labor, Dallas, Texas,
for Petitioner;
Robert J. Petrick, Esq., Miskogee, Okl ahoma, for
Respondent .

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These proceedi ngs concern civil penalty proposals filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal M ne Safety and Health Act of 1977, 30 U S.C
820(a), seeking civil penalty assessnments for 17 alleged
viol ations of certain mandatory safety and heal th standards
promul gat ed pursuant to the Act. Respondent contested the
proposed assessnents, and hearings were held i n Miskogee,
&l ahoma. The parties waived the filing of witten posthearing
proposed findings and conclusions, but their oral argunents nade
on the record during the course of the hearings have been
considered by nme in these cases.
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| ssues

The issues presented in these proceedings are (1) whether
the violations occurred as stated in the citations issued by the
MSHA i nspector in question, (2) the appropriate civil penalties
to be assessed for any violations which have been established by
t he preponderance of the evidence adduced at the hearings, and
(3) whether several of the citations were in fact "significant
and substantial" as alleged by the inspector who issued them

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Commission Rules, 29 CFR 2700.1 et seq.
Di scussi on

The citations and all egations of violations in each of these
dockets fol | ow bel ow

CENT 83-40

Section 104(a) Citation No. 2076868, March 21, 1983, cites a
violation of 30 CFR 77.410, and the condition or practice cited
is as fol |l ows:

The Caterpillar 777 rock haul truck, conpany no. 258,
hauling rock fromthe 004 pit to the stock pile area
woul d not give an automatic audi bl e warni ng when put in
reverse. The warni ng device was not in operating

condi tion. Four front end | oaders, two dozers, three
haul trucks, and four persons on foot were in the area
in the pit when this truck was being operated in
reverse.

Section 104(a) Citation No. 2076869, March 21, 1983, cites a
violation of 30 CFR 77.1605(d), and the condition or practice
cited is as follows:

The Caterpillar 777 rock haul truck, conpany no. 249,
hauling rock fromthe 004-0 pit to the stock pile area
was not provided with an audi bl e warning device (front
horn) in operating condition. Three haul trucks, four
frontend | oaders, and four persons on foot were in the
area where this truck was bei ng operated.
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Section 104(a) Citation No. 2076870, March 21, 1983, cites a

vi ol ati on

of 30 CFR 77.1710-(i), and the condition or practice is

as follows:

The caterpillar 966 frontend | oader, conpany no. 314,
equi pped with a ROPS operating in pit 004-0 was not

equi pped with seat belts for the operator to wear. This
| oader is operated up and down an incline going in and
out of the pit where there is a danger of it
overturni ng.

Section 104(a) Citation No. 2076871, March 21, 1983, cites a
violation of 30 CFR 77.1109-(c)(1), and the condition or practice
is as foll ows:

The D-10 Caterpillar bulldozer, conpany no. 818,
operating at pit 004-0 was not equi pped with a portable
fire extinguisher.

CENT 83-51

Section 104(a) Ctation No. 2007403, May 3, 1983, cites a
violation of 30 CFR 71.101, and the condition or practice is as
fol | ows:

A valid respirabl e dust sanple taken by MSHA 4/19/83
fromthe operator's cab of a Caterpillar D 10 bul |l dozer
operating in pit 001-1 (cassette # 40399373), showed a
respirabl e dust concentration of 1.5 My/M3. This sanple
was sent to the Pittsburgh Health Technol ogy Center for
quartz analysis 4/20/83. The results of this analysis

i ndicates a quartz precent [sic] of 18% Therefore, the
operator was not maintaining the average concentration
of respirable dust in the atnosphere during each shift
to which each mner at this work position (Designated
001-0, 368) is exposed at or below a concentration of
respirabl e dust conputed by dividing the precent [sic]
of quartz into the nunber (10) ten as required by
section 71.101, Title 30, CFR
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CENT 83-52

Section 104(a) Citation Nos. 2076408, 2076411, and 2076412,
were all issued on May 17, 1983, and each cites a violation of 30
CFR 77.410. The conditions or practices cited are as foll ows:

2076408. The Caterpillar 980-C Frontend | oader
operating at Pit 001-1, cleaning coal was not equi pped
with an automatic warni ng device that would give an
audi bl e al arm when such equi prent was put in reverse.
No persons on foot in the area at the time this

viol ati on was observed.

2076411. The 510-B, PM G ader operating at Pit 001-0
cl eani ng coal was not equi pped with an autonatic
war ni ng device that woul d give an audi bl e al ar m when
such equi prment was put in reverse. No persons on foot
in the area at the tinme this violation was observed.
2076412. The Caterpillar 988-B Frontend | oader
operating at Pit 001-0 (loading rear dunp trucks) was
not equi pped with an automatic warni ng devi ce that
woul d gi ve an audi bl e al arm when such equi pnment was put
in reverse. No persons on foot in the area at the tine
this violation was observed.

Section 104(a) Ctation No. 2076409, May 17, 1983, cites a
violation of 30 CFR 77.1605(d), and the condition or practice is
as follows:

The Caterpillar 980-C operating in pit 001-0, cleaning
coal was not provided with an audi bl e warni ng device
(horn) in operating condition. No persons on foot in
the area at the tine this violation was observed.

Section 104(a) Citation No. 2076410, May 17, 1983, cites a
violation of 30 CFR 77.1110, and the condition or practice is as
fol | ows:

The fire extinguisher on the 510-B PM G ader operating
at Pit 001-0 cl eaning
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coal was not being maintained in a
useabl e and operating condition in that
t he guage on the fire extingui sher showed
the Fire extinguishers to be discharged.
Three other fire extinguishers in the area
at the time this violation was observed.

CENT 83-54

Section 104(a) Citation No. 2007402, March 15, 1983, cites a
violation of 30 CFR 71.100, and the condition or practice is as
fol | ows:

The results of (3) valid respirable dust sanpl es taken
by MSHA 3/08, 09, 10/83 fromthe operator's cab of the
Reed SK35 Drill at Pit 001 show the average
concentration of respirable dust as 3.7 M/ M.
Therefore the operator is not maintaining the average
concentration of respirable dust in the atnosphere
during each shift to which each miner at this work
position (Designated 002-0, 384) is exposed at or bel ow
the allowable Iimt of 2.0 My/ M3. The Reed SK35 Drill,
serial nunber 1061193 is one of (2) two drills working
at Pit 001 at the tine these sanples were collected.

The inspector nodified the citation on March 23, 1983, and
the justification for this action states as foll ows:

The results of a respirable dust sanple collected by
MSHA 3/10/83 from desi gnated work position 002-0, 384
and forwarded to Pittsburgh Health Technol ogy Center
for quartz analysis show a quartz percent of 33
percent. Therefore, citation nunber 2007402 i ssued
3/15/83 is nodified to show the respirabl e dust
standard as 0.3 M/ M.

On March 28, 1983, the inspector extended the origina
abatement tine from March 25, 1983, to April 5, 1983, and the
justification for this action states as foll ows:

The m ne operator renoved the Reed SK35 highwall drill,
serial # 1061193 (Dwp 002-0, 384) from service and
replaced this drill with a Reed SK35, serial # 1061206
that is equipped with an air
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conditioned pressurized cab. Therefore,
nmore tine is granted to allow the operator
to collect the five (5) sanples required
by section 71.201(d).

On April 11, 1983, the inspector again extended the
abatement tine, to May 11, 1983, and the justification for this
action states as foll ows:

The Heavener Mne No. 1, |1.D. # 34-01317, was placed in
a "B" nonproducing status April 1, 1983. Therefore,
citation # 2007402 is further extended to all ow
production to resune before respirable dust sanples
required by section 71.201(d), Title 30 CFR can be

coll ected by the operator.

On April 11, 1983, the inspector nodified the origina
citation as follows:

Citati on Number 2007402 issued 3/15/83 is hereby
nodi fied to show the part/section Title 30 CFR as
71.101 (respirable dust standard when quartz is
present).

On May 18, 1983, the inspector issued a section 104(b),
order of wi thdrawal (2007405) affecting the Reed SK35 hi ghwal |
drill at pit 001, and the condition or practice justifying this
order is shown as foll ows:

The results of the five (5) respirable dust sanples
taken by the operator to conply with the requirenents
of section 71.201(d), Title 30 CFR indicated an average
concentration of 1.6 My/M3. Due to ineffective efforts
by the operator to control respirable dust in the

at nosphere of designated work positions 002-0, 384 at
or belowthe allowable Iimt of 0.3 My/ M3. G tation
Nurmber 2007402 is not extended.

On May 18, 1983, the inspector nodified the section 104(b)
order, and on June 1, 1983, he termnated it after conpliance
with the applicable respirable dust standards.
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CENT 83-55

Al of the citations issued in this case are section 104(a)
citations served on the respondent on June 6, 1983.

Citation No. 2076969, cites a violation of 30 CFR
77.1605(d), and the condition or practice is as foll ows:

The caterpillar rock truck, conmpany no. 912 being
operated at Pit 001-0 was not provided with an audible
war ni ng device (front horn) in operating condition

This truck was hauling top soil and other equi prent was
bei ng operated in the area. One rock truck, two
frontend | oaders, and one road grader.

Ctation No. 2076970 cites a violation of 30 CFR 77.1110,
and the condition or practice is as foll ows:

The 96 caterpillar bulldozer being operated at Pit
001-0 was not provided with a fire extingui sher

mai ntai ned in a usabl e and operative condition. The
fire extingui sher on this dozer was equi pped with a
guage that showed the extingui sher to be di scharged.

Ctation No. 2076971, cites a violation of 30 CFR 77. 410,
and the condition or practice is as foll ows:

The caterpillar 14G road grader being operated on the
haul roads at the 001-0 pit was not equi pped with an
automatic warning device that will give an audible
war ni ng when the road grader was put in reverse. The
war ni ng devi ce was not in operating condition

Citation No. 2076972 cites a violation of 30 CFR 77.208(e),
and the condition or practice is as foll ows:

The val ves on two conpressed gas cylinders, one oxygen
and one acetyl ene, were not protected by covers. The
cylinders were | ocated on a portabl e wel ding machi ne
near pit 001-0. Two nechanics were working in this

ar ea.



~1226
Citation No. 2076973 cites a violation of 30 CFR 77.410, and the
condition or practice is as foll ows:

The 988 caterpillar front end | oader bei ng operated

| oadi ng coal into trucks in the 001-0 pit was not

equi pped with an automatic warni ng device in operating
condition that woul d gi ve an audi bl e war ni ng when the

| oader was pit in reverse. Three persons were on foot
working in the pit where the | oader was bei ng operat ed.

Citation No. 2076978 cites a violation of 30 CFR 77.1605(b),
and the condition or practice is as foll ows:

The international coal haul age truck operating at pit
001-0 was not equi pped with a parking brake in
operating condition in that when the parking brake was
set on a small incline going into the pit it would not
hol d the truck.

Testinmony and Evi dence Adduced by the Parties
CENT 83-40
Citation 2066868, 30 CFR 77.410 (Tr. 12-19).

I nspect or Donal ee Boatright cited a Caterpillar 777 rock
haul truck after he asked the driver to back it up and heard no
backup al arm sound. A horn was on the truck, but it was
i noperative, and he believed that a wire was | oose. The truck was
taken out of service, and the device was repaired.

M. Boatright stated that he issued the citation at 9:30
a.m, and that the shift started at 7:00 a.m He indicated that
the alarmin question could have been working at the begi nning of
the shift, and it also could have been checked at the begi nni ng
of the shift. A sinple two or three mnute test is all that is
required to test the alarm and he conceded that wi res can cone
| oose or that normal wear and tear may render theminoperable.

M. Boatright described the pit where the truck was at as
approxi mately 140 feet wide. He stated that when the truck is
| oadi ng rock there are two | oaders loading it and the truck back
up to where the | oaders are positioned for |oading. In addition
in another part of the pit "over fromwhere the trucks were
| oadi ng, they were taking out coal."
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M. Boatright stated that if the truck ran over someone, a
fatality would occur, and if it struck someone "a gl anci ng bl ow, "
| ost workdays or restricted duties would result. He indicated
that at the tinme of the citation, there were three or four front
end | oaders working four persons were on foot in the area, and
two dozers were in the area. At times, the people operating the
equi prent woul d get off the equi pnent and woul d al so be exposed
to a hazard. He indicated that all of this equi pnent was wor ki ng
"more or less in the same area.”

On cross-exam nation, Inspector Boatright described the
paranmeters of the pit area and ranp where the truck in question
woul d travel, and he described the pit as approximtely 100 to
140 wide and 250 feet long (Tr. 23). He stated that the truck was
haul ing material out of the pit and traveling to a stockpile
whi ch enconpassed a total trip area of sonme 2,000 to 2,500 feet
(Tr. 24). He described the travel route of the truck and
i ndi cated on a sketch (exhibit R-2), where the truck woul d have
travel ed. He confirned that the truck would travel into the pit
area, go by the coal stockpile in a forward direction until it
reached the face, and woul d then back into the area where two
| oaders would be waiting to load (Tr. 27). He also indicated that
on the day he issued the citation, there were people on foot in
the area where the truck was in reverse, and that they were
"cl eani ng coal and taking coal down there" (Tr. 28).

M. Boatright further explained where the truck was
operating, as follows (Tr. 29):

JUDGE KQUTRAS: No, no. M. Inspector, | think the point
M. Petrick is trying to make is that you' ve indicated
on here on the face of your citation is that there were
four people on foot, and you've narked this violation
as significant and substantial. Now what he's trying to
determ ne is whether or not the people that you' ve
descri bed as being on foot were really exposed to this
truck backing over them In other words, were they in
the imediate vicinity of the truck at the tine that
the truck would normally go into reverse?

THE WTNESS: At the tinme | saw them they weren't
directly behind the truck, no, sir, but they were in
the pit area.
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JUDGE KOUTRAS: But they were in the pit area. Al right.
THE W TNESS: Yes, sir.
JUDGE KQUTRAS: All right, that's fine

Q (By M. Petrick). But the truck you're talking
about--the triple seven truck was | oading spoil, shale;
was it not--

A. Yes, sir.

Q --rock? kay. And the coal that they were working on
was cl eaned and ready for processing taken out and
bei ng cl eaned; was it not?

A. They were cleaning and loading it.

Q Okay. And what was the distance between the tine the
area where the | oaders were loading this triple seven
truck and the coal area where they were cl eaning?

A. | did not neasure that. | did not nmeasure the
di st ance.

Q Do you have a guess? 100 feet, 200 feet?

A. No, it wasn't. | would say not nore than 7,500 feet.
But it was all in the pit area right here (indicating).

Q Okay. But ny scenario so far as driving by the coa

pad area is that they were always in the forward gear

They did not go into reverse until they got by the coa
pad, the coal area.

A. That's probably right.

* Kk %

Q (By M. Petrick). Now, M. Boatright, right before
you inspected this truck, did you watch the operation
for any length of tinme?

A. | had probably been an hour and a half or so
guess, | don't know
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Q And during that period of time--well
et me ask you this way: Wasn't there two
992's in the pit taking rock at that
particul ar tinme?

A. | believe there was.

Q And the tandemthat the truck is working in, there's
three triple seven trucks. One pulls in and gets | oaded
and goes on its way to unload the thing. And then the
second one cones in, backs in, gets its |oad, goes on
The third one backs in, gets |loaded, and it goes on. By
that time the first one has dunped and comes back, so
you're running it in a cycle; is that not correct?

A. Yes, sir, they run in a cycle.

Q Now in addition to that, in the pit area there is a
grader that takes care of the road, there's a water
haul truck that takes care of--taking care of the dust
and that type of stuff on the road. Were they in the
area? Did you observe then?

A. Seenmed like | saw a road grader, but | don't recal
the water truck.

Q Okay. Now al so on the coal scene where these four
men were working in the area, the nost i medi ate piece
of equi prment to those four nmen was a 966 or 980 | oader
was it not?

A. | believe they was using a 966 | oader cleaning the
coal

Q And it had a back-up horn, it was running back and
forth all over the place right next to those nen;
wasn't it?

A. It was running back and forth cl eaning up coal, yes,
sir.

Q Okay. And it had a back-up horn and the back-up horn
was soundi ng?

A. Yes, sir.

Q The back-up horns on the two 992's were soundi ng
weren't they?
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A. As far as | recall they were, yes, sir.

Q And the same with the grader when it was backi ng up
wasn't it? What I'mdriving at, M. Boatright, is that
at any given period of tine in that pit is it not a
fact that all of the other back-up horns were going?
A Yes, sir. | think that was the only violation of a
back-up horn I found.

Q And what I'"'msaying is in the imediate proximty

t he back-up horn is going all the time on one of those
pi eces of equipnent. So, so far as your gravity of
bei ng reasonably likely that sonebody's going to get
run over due to the result of this back-up horn not
working, that's not really true. Because there's other
back-up horns alerting people all the tinme in that pit
in that area?

A. For the particular piece of equipnment that it's on
it's alerting, but not for the one that it's not
operating on.

Q Well the two 992's are right next to the triple
seven truck, aren't they?

A. When a triple seven truck backs under themthey are,
yes, Ssir.

Q And were the back-up horns different so far as sound
is concerned, so that you can tell whether you' ve got a
992 coming at you or a triple seven truck?
A. 1 wouldn't say the sound was different.

Gitation 2076869, 30 CFR 77.1605(d) (Tr. 39-44).

I nspect or Boatright confirned that he issued this citation
on another Caterpillar 777 rock haul truck at approximately 9:45
a.m after finding that the front horn was inoperative. He
bel i eved that the problemwas caused by a | oose wire, and the
horn was repaired by 11:00 a.m This citation was at the sane
| ocation and area of the previous one (2076868).

M. Boatright stated that the purpose of the horn is to warn
peopl e and ot her equiprment in the area, and that at
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the tine the citation issued, enployees were on the ground, but
he observed no "near mnisses,” and observed no one actually in the
path of the truck. However, in his opinion, the people and

equi prent previously testified to "could get in the path of this
truck.” He al so believed the probability of an injury occurring
in this area woul d be greater because of all of the equi pnent
operating there.

M. Boatright stated that sinply pushing the horn button
woul d i ndi cate whether the horn was working. He described the
truck as being otherwi se "in good shape,” and that a foreman was
in the pit area.

On cross-exam nation, M. Boatright indicated that the truck
woul d not drive over the coal which was being cleaned up out of
the pit, and he confirnmed that when the trucks are | oaded they
woul d not go faster than five mles an hour at the ranmp. However,
he did not know how fast they would travel com ng and going from
the pit. He could not recall whether the pit crew was taken out
by pick-up truck or whether they wal ked out, and he stated his
rationale for his gravity finding as follows (Tr. 51-53):

JUDGE KOUTRAS: M. Petrick, if | may interject. Even in
your scenario there, assum ng that was the case,
assum ng that the foreman brought these three or four
fellows in the pickup and the trucks cone by, and these
three or four fellows are out of the danger zone, if
you will, on this particular day. The forenman cones
back and puts themin the pickup truck and he drives
away. Just at that time here comes a truck now with an
i noperative horn, then in that situation his testinony
woul d probably be the sane, that the truck, the pickup
truck woul d be exposed to a possible hazard of being
struck by the truck because he wouldn't be able to
sound his horn; isn't that true?

THE WTNESS: That's right, if neither one of them had
brakes or go up there or whatever.

JUDGE KQUTRAS: That's right. But in my hypothetical
with all of these other hypotheticals then, that
situation would certainly pose a nore direct gravity
situation than it would given the fact that these four
guys over there working on the coal pile as the trucks
go by on the road, that's sone di stance renoved; isn't
that true?
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THE W TNESS: Yes.

JUDGE KOQUTRAS: Yes, | understand all of that. Okay.

But see, the problemhere is that this case was
assessed based on the description as provided by the

i nspector on the face of this citation, and you're
trying to establish in this hearing is that the gravity
was | ess than what MSHA believed it was; isn't that
true?

MR, PETRICK: That's right.
JUDGE KQUTRAS: Ckay, fi ne.

Q (By M. Petrick). Did you also inspect this triple
seven truck for brakes at the sane tine?

A Yes, sir.

Q The brakes were in proper working order, were they
not ?

A. Yes, sir.

Q Nothing to prevent the operator from stopping the
truck in the event that sonebody were to stray into the
path of it?

A. This equi pnent--you can have the best brakes in the
world on it. Wen you get one of those trucks | oaded,
you don't stop themjust like--

Q Yeah, but in this pit area you're not talking about
driving nore than five mles an hour, are you?

A. No, sir, but I"mnot talking--taking long if it runs
i nto sonebody, or speeds, or sonebody wal ks in front of
it.

Q Isn't it true with that truck driving five nmles an
hour, just will stop just as fast as your autonobile in
driving it five mles an hour?

A. No, sir, | don't think it would stop as fast as you
could an automobile with 85 tons, as you said, on it.
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Gitation 2076870, 30 CFR 77.1710(i) (Tr. 56-59):

I nspector Boatright cited a 966 Caterpillar frontend | oader
because it was not equipped with a seat belt. The | oader was
equi pped with ROPS (roll over protection), but wthout a seat belt
for the operator to wear, there would be a danger if the vehicle
overturned. The | oader was i medi ately taken out of service and
seat belts were installed wi thin an hour

M. Boatright stated that the | oader travel ed up and down a
ranp which was at a 12-14 percent incline, and that the cited
standard requires that when equipnment is operating in an area
where there is a danger of overturning, the operator shall wear
his seat belt. Here, the | oader was not equipped with a belt. The
only person exposed to any hazard here would be the | oader
operator. M. Boatright determ ned that there was no seat belt by
a sinple visual inspection of the |oader.

On cross-exam nation, M. Boatright stated that the cited
regul ation requires that all | oaders be equipped with seat belts
regardl ess of what they are doing, and that all operators of such
| oaders must wear the belts (Tr. 60). He then stated that the
guestion as to whether the regul ati on woul d apply woul d depend on
how t he | oader is equi pped, and he confirned that he issued the
citation because he believed there was a danger of the | oader
overturning. Even if the | oader were operating on a |level pit
area, he would still issue the citation because the | oader has to
use the ranp (Tr. 61). He described the | oader as being 8 to 12
feet wide, and while he did not neasure the width of the ranmp, he
estimated that it was probably 50 to 75 feet wide (Tr. 65). His
interpretation of the regulation is that seat belts are required
if "there's a possibility of overturning” (Tr. 65).

Gitation 2076871, 30 CFR 77.1109(c)(1) (Tr. 72-76).

I nspector Boatright cited a D-10 bull dozer for not having a
portable fire extinguisher. He stated that he did not consider
this violation "significant and substantial" because there was
ot her equi pment operating in the area that had fire extinguishers
on them A fire extinguisher was obtained fromthe nearby m ne
of fice and placed on the bull dozer to abate the citation, and
this took about ten m nutes.

M. Boatright confirned that the cited bul |l dozer was
equi pped with a "built-in" fire suppression systeminside the
operator's cab, but that the standard still requires a portable
fire extinguisher.
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CENT 83-55

Gitation 2076969, 30 CFR 77.1605(d) (Tr. 150-153).

I nspector Boatright cited a Caterpillar rock haul truck at
9:15 a.m, because it had an inoperable front horn, and the
respondent repaired it. The truck was hauling topsoil to the mne
recl amati on area, and M. Boatright was concerned with the fact
that if another piece of equi pment crossed in front of the truck
the driver would have no way of warning the equi pment operator
He believed that "there could be" other equipnment operating in
the area, and that there was a "possibility" that the operator
woul d not see the truck.

M. Boatright confirned that no enpl oyees were exposed to
any hazards on the ground, but if the truck collided with another
pi ece of equipnent, "lost work days, restricted duty, even fatal"
would result. If the condition were to continue, he believed that
it was reasonably likely that such injuries would occur, and he
asserted that his instructions are to issue "S & S" violations,
using this standard.

M. Boatright stated that the shift started at 7:00 a. m,
and that it was possible that the truck was checked, but that he
"couldn't say."

On cross-exam nation, M. Boatright stated that the pits at
this mne are 150 feet wde and a half mle long, and he
confirmed that the truck was traveling on a road which was 75
feet or nore wide, hauling top soil fromone |ocation to another
He conceded that the roads had nore than adequate cl earance for
the trucks to drive around in the area in question. He al so
confirmed that he observed no | aborers on the ground in any area
where the truck was operating. He also confirmed that any
el evat ed roadway used by the truck would be bermed (Tr. 153-155).

VWhen asked to explain why his citation stated that four
peopl e woul d be exposed to a hazard, he identified two front-end
| oaders, a road grader, and another truck operating "in the
area." However, he conceded that the truck woul d be stopped when
it was being | oaded, and that he was sinply counting the
equi prent that was in the area. However, he al so indicated that
he has no way of knowi ng when any of these equi pment operators
will get out of their equipment (Tr. 157).

M. Boatright that the truck and | oaders are all equipped
with seat belts, ROPS, but that he still believed that if they
col lided, the operators would be thrown around the



~1235

cabs, and possibly through the windshield (Tr. 158). He had no
i dea how fast the equi pnent would be traveling (Tr. 159). His
rationale for finding a "significant and substantial" violation
is reflected in the followi ng bench colloquy (Tr. 162-163):

Q But | get the inpression that what you' ve found in
this case, as in the others, you saw ot her equi pnent
working in the pit. You saw nen that were operating

t hat equi prent, and you figured that at some point in
time during the mning process it's all together
possi bl e that some fellow may get out of his equi pment
and wal k across the road, or a piece of equiprment m ght
get over close to a truck, and that therefore this is
why they shoul d have horns and back-up al arnms. And
since they didn't have them this is why you found the
gravity that you found; isn't that true?

A. Yes, sir.
Ctation 2076970, 30 CFR 77.1110 (Tr. 168-169).

I nspector Boatright cited a 9L Caterpillar Bull dozer after
observing that a fire extingui sher on the machi ne was not
charged. He determined that it was not charged by observing "a
guage indicating that it had been di scharged, and the pin was
pulled.” A fire extinguisher is needed in the event of smal
fires on the machine, and since fire extinguishers were avail abl e
on ot her equipnent in the area, he narked the negligence "as | ow
and unlikely." He confirmed that the machi ne operator tested the
ext i ngui sher and determ ned that it had been discharged.

Ctation 2076971, 30 CFR 77.410 (Tr. 170-171).

I nspector Boatright cited a 14-G Caterpillar road grader
after finding that the back-up alarmwas inoperative. The grader
was operating in the pit haul road and spoil areas, and he found
the gravity to be "l ow' because the machine is seldomput in
reverse. The condition was corrected within two hours.

Gitation 2076972, 30 CFR 77.208(e) (Tr. 171-175).

I nspect or Boatright cited an oxygen and an acetyl ene gas
cylinder stored in a trailer near where two mechanics
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were working on a bull dozer which had unprotected val ves. The
cylinders had no guages or hoses, and the protective covers had
not been put back on them The covers were inmedi ately repl aced,
and they were |ocated next to the cylinders. He assumed that the
mechani cs had used the cylinders and left the covers off.

M. Boatright indicated that the cylinders were vertical
and that if the valves were knocked off by a piece of equipnent
or someone hitting them the tank could be ruptured. He believed
t he negligence was "noderate" in that the pit foreman or
superintendent shoul d have di scovered the conditions.

On cross-exam nation, M. Boatright confirmed that the
cylinders were i medi atel y adj acent to each other and they were
the only ones in the trailer (Tr. 175). He did not speak with the
mechani cs, and he indicated that the cylinders were secured by a
chain whi ch was around them Although he did not ascertain what
was in the cylinders, he indicated "they weren't enpty cylinders,
they were full"™ (Tr. 177). However, based on his interpretation
of the standard, he would have cited the cylinders regardl ess of
whet her they were full or enpty (Tr. 178).

M. Boatright confirned that he observed no one actually
using the cylinders, and when asked to explain his "significant
and substantial" finding, he stated as follows (Tr. 180-186):

Q Your testinmony is that he said that they were full?
A. | asked himif the cylinders were enpty or full, but
I would have still cited those cylinders if they had
been empty.

Q If he told you that they were enpty, you woul d have
still cited hinm is that what you're telling ne?

A. That's exactly--
Q And what kind of gravity finding?
A. | wouldn't have cited themif they had--

Q I'mnot trying to confuse you, I'mtrying to
under stand. Go ahead.

A It says they will be protected by covers.
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Q That's right.

A It don't say whether they' re enpty or--

Q That's right. But if he'd told you they were enpty,
you woul d have cited them because they didn't have the
covers on them right?

A. Yes, sir.

Q But what kind of a gravity finding would you have
made?

A. There woul dn't have been too--
Q And why?
A It was in violation of the standard.

Q And why would there not have been too much of a
gravity finding?

A. Because there wouldn't have been any hazards.
* * %

Q Did you ever observe those nechanics or anybody el se
usi ng those cylinders?

A. Not that particular day, no, sir.

Q Wuuld you tell me again what factors went into your
determ nation that there was a significant and
substanti al danger as a result of those covers being
of f those cylinders?

Let me nake sure--we stopped in the middle of things.
They were secured, were they not?

A. Yes, sir.

Q And were standi ng?

A. Yes, they were standing.

Q And up off the ground so that normal activity, if
somebody wal ki ng on the ground, it would have been very

unlikely that the top of those cylinders would have
been touched?
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A. A possibility it could have been

Q How far were those two mechani cs away fromthese
cylinders? What was the distance between the mechanics
and the cylinders?

A 1'd say the trailer was 50, 60 feet away from where
t hey were wor ki ng.

Q 50, 60 feet away from where they were worki ng?
A. Yes.

Q And how far away was the bull dozer they were working
on? Further away than that?

A. That was about where the bulldozer was at in
relation to where--

Q Is there anything in between the bulldozer, the
mechani cs and those cylinders?

A. Not at that particular time, no, sir

Q Did you observe any other activity in the area at
the tinme?

A. This is in the pit area, backed up behind the pit
area. They haul in the pit area where this was at.

Q Yeah, but you've got a pit that's a half a nile
| ong?

A Yes.

Q Was there any other equipnent in the i nmedi ate area
of this trailer?

A. Not right in the inmedi ate area, no, not right by
it.

* Kk *

Q Tell me what factors you used to determ ne that we
were--had a significant and substantial violation?

A Well | felt like the negligence on the thing was
noder at e, because you had a supertendent in the area
and there was a pit foreman working there, and they
shoul d have saw these things not being on it.
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* Kk %

Q Well that's--let ne get back to what | asked you
before. You didn't determ ne how-when it had | ast been
used, or whether it was getting ready to be used; did
you?

A I'msure it wasn't being ready to be used. If it
was, it shouldn't have been off anyway. They shoul d

have put the guages on it they were going to use it.
There were no guages there to even put on it.

Q Well how nuch is involved in putting a set of gauges
on that thing? How nuch tinme?

A Very little tinme.
Q Anmnute and a hal f?
A. 1'd say probably.

* Kk %

Q Okay. What other factors to into being significant
and substantial ?

A If it continued to stay there, 1'd say it would be
reasonably likely that sonething would happen with the
equi prent there.

Q Like what?

A. Like people working in this area. Your nechanics are
wor ki ng on the equi pment and driving around, yes, sir.

Q But you didn't observe any of that. Al you're
tal ki ng about is--getting back to this same standard
that you' ve heretofore testified--you' re specul ating
that something |ike that m ght happen. You didn't
actual ly observe that in any way, shape or forn?

A. No, sir, not right next to it.

Q Nearest the thing that you observed to those two
cylinders was 60 feet away?

A. Approximately 60 feet.
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Ctation 2076973, 30 CFR 77.410 (Tr. 193-196).

I nspector Boatright cited a 988 Caterpillar frontend | oader
at 11: 00 a.m after determ ning that the back-up al arm was
i noperative when the equi pnent was operated in reverse. The
| oader was | oading coal out of the pit and into the truck, and it
operated forward and in reverse during this | oading process.
Three people were on foot in the area where coal was being
| oaded, and he believed it was "possible" and "reasonably Iikely"
that these people would be in the path of the | oader while it was
in reverse. One of the individuals was a coal foreman, and the
other two were cleaning around the coal with shovels, and they
were working close to the | oader. However, he saw no one actually
step behind the | oader or "al nost get run over." The al arm was
repaired that same day, and he believed the pit foreman shoul d
have noted that the back-up al arm was not working.

On cross-exam nation, M. Boatright did not believe the
| oader operator ever operated the | oader nore than five mles an
hour, and at all times the enployees were either in front or on
the side of the nmachi ne, and when asked to explain his
"significant and substantial" finding, he stated as follows (Tr.
198-202):

Q So taking into account your observation of Turner
Brot hers operation, there's no reason for any of those
wor kers that you've denom nated there, to be behind
that | oader in any way, shape or forn?

A. 1 don't know that those | oaders are going to al ways
be where they're at on that coal when they're in that
pit area.

Q Well we're back to the sane situation we've been in
before. 1'mtal king about your observation at that
particul ar tinme?

A. | did not see one behind the | oader at that
particular time, no, sir.

Q But yet you say there's a reasonable |ikelihood that
one of those people are going to be hurt, and | don't
understand how, if they're not behind it. Are you
telling me that one of them m ght get away and wander
over there because he doesn't have anything to do, and
just get behind that | oader and get run down? Is that
what you're telling ne?
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A I'mtelling you it's possible when you
have people on foot in the area, when there's
equi prent |ike that.

Q Have you ever seen a laborer in Turner Brothers
organi zati on stand around not doi ng anyt hi ng?

A. No, sir, not too often, or anyone el se.

Q They all got a job to do and there's sonebody out
there making sure they're doing it; isn't there?

A. Yes, sir.

* Kk %

Q Okay. Now you' ve checked the box with regard to
significant and substantial. Again, what factors went
into your determ nation fromthis particular case--on
this particular case as to what other factors had
caused you to check that box?

A 1 think it would be reasonably likely if this |oader
continued to operate like this and backed over soneone,
that you woul d have a serious accident or a fatality.

Q But here's nobody in the area, nobody's job in the
area, that would--that you've testified about, that
woul d indicate that you saw anybody, or there was--in
ot her words, what |I'mstarted to say, and | lost the
train of thought of this sentence. But unl ess sonebody
went over there and was goofing off or not doing his
job, there would be no likelihood at all that anybody's
get hurt as a result of that back-up horn being

i noperable; is that correct?

A. Like this pit--you were tal king about this pit com ng
down the side, com ng out here 75 feet and | oadi ng the
coal . When you're taking this
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coal and coming out here, this |oader's

backi ng up here. You don't know whet her
somebody' s going to wal k back and forth between
it when you've got people on foot in that area,
whet her they're going to wal k back in that area
or not, or passing by there or sonething.

Q Okay. But you've had enough observation at Turner
operation that there's nothing for anybody on foot to
do in that area where the coal has al ready been taken?

A. They coul d be wal ki ng back through that area to cone
out of the end of the pit.

Q For what purpose?

A. To get out of the pit. If they had to get out of the
pit for sone reason.

Q They could have wal ked across the coal seam too
couldn't they?

A. They sure could have. O they could have wal ked
bet ween the | oader and the highwall there it could have
backed in there.

Q What other factors went into your determ ning that
there was a significant and substantial hazard?

A Vell | think if it continued, it would be reasonably
likely it would happen. And |I've heard--

Q You said that?

A Sir?

Q You said that before?

A | think if it occurred, you would have | oss of

wor kdays or restricted duty. That was the determ nation
that | marked.

Q And that's all the factors that you' ve taken into
account in checking the box that says there was a
significant and substantial hazard, or was reasonably
likely so far as your gravity is concerned?

A. Yes, sir.
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Gitation 2076978, 30 CFR 77.1605(b) (Tr. 203-207).

I nspector Boatright cited an International coal haul truck
after he had the driver stop it on a small incline and set the
par ki ng brake. The brake would not hold the truck, and it rolled.
The condition was corrected.

M. Boatright stated that the truck had been operating on
| evel ground for two days and that a nmechanic told himthat a
val ve was not working. M. Boatright went to inspect the truck
and it appeared that it had been put back into service w thout
t he parking brake in operating condition

M. Boatright stated that he never observed the truck parked
where he tested it, and he indicated that the truck is not parked
"too much." However, when the truck is not hauling coal, and when
the driver is having lunch, it is parked on the north side of the
pit. He believed that all of the trucks are shut down for |unch

M. Boatright did not believe the pit superintendent was
negl i gent because he thought the parking brake was probably
wor ki ng, and that "it could have been." However, the nechanic
told M. Boatright that the truck had "an ol d rusty-I ooking
val ve" that did not appear to be working.

M. Boatright believed that the violation was "significant
and substantial" because "the |ikelihood of an injury occurring
could be reasonably likely if this condition continued to occur.”

On cross-exam nation, M. Boatright stated that the parking
areas where the trucks park for lunch is "fairly level," but that
there are some areas in the pit, which are not on | evel ground,
where the truck could be parked. He also confirned that the area
where the truck was parked and being worked on for two days was
"fairly level,” and he confirmed that he has not seen many trucks
roll as the result of a defective parking brake (Tr. 207-209).

M. Boatright conceded that the parking areas used by the
trucks during the lunch break are on | evel ground. He al so
conceded that when the trucks are parked at the end of the shift
they are all parked in a row on | evel ground.

M. Boatright's reasons for a finding of "significant and
substantial,” is reflected in the follow ng bench colloquy (Tr.
211-212):
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MR PETRICK: I'mhaving a terrible difficulty,
your honor, w th understanding his reasoning for
checki ng the significant and substantial hazard
situation.

JUDGE KOQUTRAS: Well | don't have any difficulty
understanding why he did it in this case. The truck
didn't have a parking brake. The standard says it
shoul d have one. 1'll correct the inspector, if |
Will--but that's not his fault--he says the standard
requires you to have one in working order. It says no
such thing. It just says to be equi pped with parking
br akes.

But there are decisions that say if it's not in working
order, it's |like not having one.

MR PETRICK: Al right.

JUDGE KOQUTRAS: Maybe the standard should read, "it also
shal | be equi pped with operabl e parking brakes,” but it
doesn't. So I'll give you that. | nean, if they're not
operating, it's like not having them

And the reason he found it was S and S is because he
found that if this truck happened to be parked on an
incline and got away due to a faulty brake, it would
nmore than likely run into sonething.

Assum ng that sonething was there--and it didn't have
them-a collision and an injury. And that's why he
considered it to be significant and substantial; isn't
that true?

THE W TNESS: Yes, sir.

MR PETRICK: What |I'mtrying to point out with his
testinmony is, there's no likelihood it would be parked
on an incline.

JUDGE KOUTRAS: You may prevail on the finding that this
may not be S and S. But he's already told you why he
felt it was S and S. You're not going to change his

m nd.

You're free to devel op your own record as to the
factors that you feel he should have considered and
were not present.
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M. Boatright clarified the circunstances under which he cited
the truck, as follows (Tr. 212-214):

JUDGE KOUTRAS: Let ne just ask: Wat called your
attention to this particular truck in the first place?

A. 1 was on a general inspection, Your Honor, and we
have to check every piece of equi pmrent down there. And
I was checking the truck when it come into the pit. The
par ki ng brake is one of the things you check on your
general inspection when you' re checking the truck

Q Okay. Now on a general inspection, the parking brake
is one of the things. But this truck--you took himto an
incline to check to see whether he had the parking
brakes; is that right?

A. Yes, sir.

Q Did you know in advance that there was sonethi ng
wrong with the parking brake?

A. No, sir, | sure didn't.

Q Well what's this business about the truck had been
down for a repair for a couple of days?

A. Sonething el se was wong with it--this particul ar

truck. 1'd been there for two days on the inspection

and the point I"'msaying, is that it should have been
wor ki ng after it had been down for two days. The

par ki ng brake was not in operating order

Q What I'msaying is, the truck was down for repairs
for two days. And after they repaired it is when you
decided to check it out?

A. 1 had not checked the truck during the genera

i nspection. And also the |aw says | ought to check each
pi ece of equipnment that's operating, during the genera
i nspecti on.

And they put it back into operation, and | didn't check
t he equi pnent until the operator put it back into
operation.
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Q Okay. And that's why you decided to
check it is because of your general--
A. Yes, sir.
Q And in order to check the parking brake to see
whet her it works or not, you're not going to check it
on level ground; right?
A No, sir.
Q So you had the driver--what?--take it to an incline?

A. It was on an incline going down into the pit, and
checked it there.

Q Were you in the cab with hinP

A. No, sir, | was standi ng outside.

Q And you had himstop the truck on an incline?

A. Yes, sir.

Q Was it full--

A. Checked the parking brake.

Q Was it full or enpty?

A It was enpty.

Q The truck was enpty?

A It was stopped on an incline.

Q And you had himset the brake?

A. Yes, sir, and it would not hold.
CENT 83-51

I nspector Boatright testified that he took sone dust sanples
with an M S. A Dust Punp, and that he followed MSHA' s usua
procedures and instructions in doing so. He confirmed that he
took some dust sanples, and al so made a noi se survey when he was
at the mne on March 21, 1983. He gave the sanples to MSHA
I nspector and Health O ficer Janes Caneron, but could not recal
how many sanples he took, and he did not have his records with
himat the hearing (Tr. 78-80).
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VWhen asked whet her he took the sanples on April 19, 1983, M.
Boatright stated that he was not sure about the date, and
i ndi cated that he woul d have sanpl ed what ever equi prent was
operati ng when he was there. This would have included a D10
bul | dozer, |oader, truck, scraper, and a drill, if it were
operating. He was not sure as to how many equi prent sanpl es were
taken (Tr. 81).

M. Boatright explained his dust testing procedures, and he
i ndicated that after he places the testing device on a particul ar
pi ece of equipnment, he will check it periodically during the
course of the 8 hour shift. After rempving the dust cassette, he
plugs them and places themin their respective containers with a
dust record card and takes themto his office in MAl ester, and
the sanpl es are never out of his possession during their transit
to the office. He either personally gives themto M. Caneron, or
| eaves themon his desk or takes themto the |aboratory if M.
Caneron is not at the office. M. Boatright does not handle them
or see themafter this (Tr. 83-84).

MSHA | nspector Jemes D. Caneron testified as to his
background and experience, and he testified as to the procedures
whi ch he followed in processing the dust cassette obtai ned by
I nspect or Boatright during his inspection. He confirned that he
sent the cassette to MSHA's Pittsburgh | aboratory for processing
and that he did so followi ng MSHA's procedures. After receiving
the results of the testing, he issued citation 2007403, because
the test results indicated that the respondent was out of
conpliance with the applicable dust standard. He confirmed that
the quartz content percentage was high (Tr. 85-92).

I nspect or Caneron did not know how many sanpl es | nspect or
Boatri ght may have taken on the day of his inspection, and he
confirmed that with the exception of the one sanple which showed
a high presence of quartz, the other sanples were in conpliance
(Tr. 100). He also confirmed that he did not send in other
sanpl es for MSHA | aboratory anal yses because there was
insufficient quartz weight gain to show any substantial presence
of quartz (Tr. 101).

I nspector Caneron identified exhibit P-3 as a copy of an
MSHA conputer print-out showing the results of MSHA' s Pittsburgh
| aboratory testing (Tr. 106). He expl ained that under MSHA's new
quartz standards, if a particular piece of equipnment which was
tested indicated a presence of quartz in excess of the acceptable
0.5 level, a citation would be issued. In this case, the
concentration of quartz was shown as
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1.5, and even though it was based on one sanple, under MSHA' s
instructions a citation would issue, and that is why he issued
the citation in this case (Tr. 115). Since the one sanple in
guesti on showed 18 percent of quartz, the testing indicated a
concentration of 1.5, and that was sufficient to establish a
violation under MSHA's interpretation of the standard (Tr. 117).
MSHA' s counsel took the position that under the cited standard,
one sanple which is out of conpliance is suffucient to establish
a violation (Tr. 125).

Respondent' s Testi nony and Evi dence

William T. Turner, confirmed that he is the President of the
respondent conpany, and is responsible for the supervision of al
m ni ng operations. He testified as to his education, and his
m ni ng experience, and confirmed that respondent operates four
mnes in the State of Okl ahona. He testified as the conpany
safety program daily safety inspections, and he stated that the
Muskogee number two mine is conprised of a "group of pits,” and
he di agramed what the mine | ooked like (exhibit R2; Tr.
132-135). He al so described the operation of the mne in
guestion, including the mning cycle and devel opnent of the pits
(Tr. 135-138).

M. Turner went on to describe the operation of the cited
trucks, and he indicated that the roadway where the trucks
travel ed were approximately 75 feet in width. He stated that
under normal operating procedures, there would be no | aborers on
foot, and he indicated that the | ocation where coal being | oaded
woul d be 75 to 100 feet from where trucks woul d be passing by
(Tr. 140). He also indicated that if any trucks were in the coa
| oadi ng area, they would be backing away from any trucks which
may have been in the area, and that |aborers would have no reason
to be behind any of these trucks (Tr. 141-142).

CENT 83-54

MSHA | nspector James D. Caneron testified as to his mning
background, experience, and training, and he confirned that he
i ssued Gitation No. 2007402, on March 15, 1983. He al so confirned
that he took three respirable dust sanples fromthe operator's
cab of the Reed SK-35 Drill on March 8, 9, and 10, 1983, in
accordance with his usual practice and procedures, and that he
tested the sanples and found that average concentration of
respirabl e dust exposure for that piece of equi pment and operator
was 3.7 mlligrans per cubic neter of air. Since the mandatory
requi renents of section 71.100, require that respirable dust
exposure be maintained at or below 2.0 mlligrans, he cited the
respondent with a violation of that nandatory section, and fixed
a reasonable tine for abatenent.
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I nspect or Caneron expl ained that the three sanples which he took
to support his citation were nmailed to MSHA's Pittsburgh dust
| aboratory for quartz anal ysis pursuant to MSHA's usual practice
and procedures. He stated that his |local MSHA district office has
no testing capabilities for determ ning the presence of quartz in
t he dust sanples which he took. He stated that if any dust
sanpl es contain nore than five percent quartz, a new conpliance
standard is then established pursuant to section 71.101

I nspect or Caneron stated that the first sanple of March 8,
1983, was rejected by MSHA's Pittsburgh | aboratory because it was
sonmehow def ective. The second sanpl e taken March 9, 1983,
refl ected the presence of 15 percent quartz, and the |ast sanple
taken on March 10, 1983, indicated the presence of 33 percent
quartz. Under MBHA's policy guidelines and procedures, the | ast
sanple in a series where quartz is detected is used to conmpute
the new conpliance standard. In the instant case, the |last sanple
showi ng 33 percent quartz was conputed pursuant to section
71.101, to establish the new dust conpliance standard for the
cited drill as 0.3 mlligranms per cubic nmeter of air, rather than
the initial standard of 2.0 mlligranms per cubic nmeter of air as
stated in section 71.100. Under the circunstances, he nodified
his original citation on March 23, 1983, to cite the respondent
with a violation of section 71.101 rather than 71.100.

I nspector Caneron stated that after he nodified his
citation, he extended the abatenment tine after the respondent
renoved the cited drill and replaced it with another one which
was equi pped with a pressurized air conditioning unit in the
operator's cab. He extended the abatenent tinme so as to permt
the respondent time to collect five dust sanples so as to
determ ne whether the replacenent drill was in conpliance with
the newly established standard of 0.3 mlligranms. Subsequent
sanpl es indicated an average dust concentration of 1.6
mlligranms, and since this did not achieve conpliance, he decided
to extend the abatenent time further, and issued a section 104(b)
order. He nodified the order the sane day in order to allow the
respondent additional time to install a "Hupp Aire cab pressure

system’ on the drill, and after this was installed and additiona
sanmpl es taken, the respondent achi eved conpliance by |owering the
dust concentration for the drill to 0.2 mlligrans per cubic

meter of air (Tr. 217-225).

I nspect or Caneron confirnmed that the dust sanples which he
took on March 8, 9, and 10, 1983, indicated the average
concentration of respirable dust to be 3.7 mlligrans, and he
al so confirmed that these test results were fromhis own persona
wei ghi ng whi ch he conducted at MSHA' s | aboratory
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in McAlester (Tr. 226). The sanpling for quartz content was
conducted by MSHA' s | aboratory at Pittsburgh, but his I aboratory
tests pursuant to section 71.100 indicated the presence of
respirabl e dust in excess of the required 2.0 anmount (Tr. 227).
He confirmed that the sanple results of 7.3, 2.2, and 1.8, were
processed by himand since they indicated an average
concentration of 3.7, he issued the citation (Tr. 228). In short,
he confirmed that his sanmpling of the dust exposure on the cited
Reed SK 35 highwall drill indicated nonconpliance, and that is
why he issued the citation (Tr. 229). He confirned that the dril
was taken out of service and replaced with another one (Tr. 230).

Fi ndi ngs and Concl usi ons
Juri sdiction

MSHA | nspect or Donal ee Boatright testified that the
respondent operates a surface strip mning operation and at one
time actively mned at four strip mne |locations. One of the
| ocati ons ceased m ning operations approximately three or four
months prior to the date of the hearing.

M. Boatright testified that respondent's m ning operations
i ncl udes the stripping of overburden and top soil, the blasting
of rock, the stripping of the exposed coal seam and recl amation
of the mned-out pit areas. M. Boatright estinmated the
respondent's annual coal production as between 500,000 to 750, 000
tons, and he estimated that the respondent enploys a tota
wor kf orce of 40 miners working on rotating shifts, seven days a
week.

M. Boatright also confirned that the coal mned by the
respondent is shipped out of state, and that the respondent is
regul arly inspected by MSHA pursuant to the Act (Tr. 8-11). He
al so confirned that the mne has an MSHA identification nunber,
and that he has inspected it on previous occasions (Tr. 18-19).

M. Boatright stated that mning at the respondent's
Muskogee mi ne ceased sonetine in |ate 1983, and that when the
m ne was operational, it worked seven days a week, 12 hours a
day. Respondent's other mines are still operating (Tr. 11).

Respondent's President, Tom Turner, confirmed that his
conpany uses approxi mately 70 pieces of major mning equi prent
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such as trucks, |oaders, and bulldozers, and 30 pieces of other
equi pment in its mning operations. He also confirmed that the
coal produced is shopped out of state and that his m ning
operation i s nonunion (Tr. 146).

Al t hough the respondent entered a general denial of
jurisdiction, it did not reassert this issue during the hearings,
nor has it advanced any argunents that it is not a "mne" subject
to petitioner's enforcenment jurisdiction. | conclude that the
testinmony here indicates that the respondent is a mne subject to
the Act and to MSHA' s enforcenent jurisdiction

Sti pul ations

The parties stipulated as to the accuracy of the dates,
times, and pl aces where Inspector Boatright issued his citations,
as well as to the fact that they were served on the respondent’'s
representati ve as shown on the face of the citation fornms (Tr.
57).

Fact of Violations--Docket CENT 83-40

I conclude and find that MSHA has established by a
preponderance of the evidence that the cited Caterpillar 777 rock
haul truck had an inoperative back-up alarm that a second truck
had an inoperative front horn, and that the cited D 10
Caterpillar bulldozer was not equipped with a portable fire
ext i ngui sher. Accordingly citations 2076868, 2076869, and 2076871
are all AFFI RMVED

Wth regard to the citation concerning the |lack of a seat
belt on the cited front end |oader, the cited standard section
77.1710-(i) requires that seat belts be provided in a vehicle
where there is a danger of overturning and where roll protection
is provided. Here, the |oader in question was provided with ROPS
and the inspector believed there was a danger of overturning
because the | oader had to travel up and down a ranp which was at
an incline of some 12 to 14 percent. He described the w dth of
the ranp as 50 to 75 feet, and the width of the |oader as 8 to 12
feet.

The standard in question contains two conditions precedent
whi ch nmust be met before seat belts are required. The standard
does not require seat belts for allvehicles, nor does it require
seat belts for vehicles equipped with ROPS. The inspector nust
first make a finding that there is a danger of overturning before
he can require that seat belts be installed on ROPS-equi pped
vehi cl es.
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In this case, when asked whether or not he issued the citation
si mply because he found that the | oader had to travel up and down
a ranp, Inspector Boatright replied "where there was a danger of
overturning, yes sir" (Tr. 62). When asked whet her he woul d have
issued the citation if the | oader where operating on "fl at
ground,"” M. Boatright stated that he would not. He clarified
this answer by stating that since the | oader had to travel up and
down the ranp, he believed there was a "possibility" of
overturning, and that is why he issued the citation. As a matter
of fact, Inspector Boatright stated that his interpretation of
the standard is that a seat belt is required whenever "there is a
possibility of overturning." However, the standard does not state
this proposition. The standard says that seat belts are required
when there is a danger of overturning. In ny view, the question
of whet her such a danger exists depends on the facts presented at
any given tine.

On the facts of this case, | cannot conclude that MSHA has
established that there was a danger of the | oader overturning. |
am convi nced that the inspector issued the violation sinmply
because the | oader in question was equi pped with ROPS, and that
it traveled up and down the ranp. It seens to ne that if NMSHA
wi shes to require seat belts for every vehicle which is equipped
wi th ROPS and which happens to travel up and down an incline it
shoul d specifically say so in its standard. Here, the standard
only requires a ROPS equi ppped vehicle to have seat belts if
there is danger of overturning. Based on the testinony here, |
cannot concl ude that MSHA has established that there was a danger
of the | oader overturning. Sinply because it traveled up and down
aranp is insufficient evidence to establish that it would
overturn. The evidence here establishes that the ranp was of
sufficient width to allow the | oader to go up and down wit hout
bei ng exposed to other traffic, there is no evidence as to how
fast the | oader traveled, the conditions under which it traveled
the ranp, nor is there any testinony fromany | oader operators as
to whether or not they were in any danger. In short, | conclude
that the inspector issued the citation here because he believed
that a ROPS- equi pped vehicle had to have a seat belt. Under the
circunstances, the citation IS VACATED

Fact of Violations--CENT 83-51 and CENT 83-54

I conclude and find that MSHA has established by a
preponder ance of the evidence that the all owabl e respirabl e dust
| evel for the tested Caterpillar D10 bull dozer operator exceeded
the requirenents of cited mandatory standard
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section 71.101. Respondent's evidence did not rebut the findings
of the inspector, and although respondent questioned the validity
of MSHA's testing procedures, he w thdrew his objections when the
i nspector agreed that the violation was not "significant and
substantial . "

I find that Inspector Boatright's testinony concerning the
procedures he followed in conducting and taking the dust sanples
to support his citation to be credi ble. Accordingly, Ctation No.
2007403, issued in Docket No. CENT 83-51, |S AFFI RVED

Wth regard to Citation No. 2007402, issued by Inspector
Caneron in Docket No. CENT 83-54, | conclude and find that NMSHA
has established by a preponderance of the evidence that the
al | owabl e respirable dust level for the tested Reed SK 35 Drill
operator exceeded the requirenents of cited mandatory standard
section 71.101 (as amended by Inspector Caneron on April 11
1983). Respondent's evidence did not rebut the inspector's
findings, and | find that M. Caneron's testinony regarding his
testing procedures, as well as his detail ed explanation of the
application of the cited section to be credible. Accordingly, the
citation IS AFFI RMVED

Fact of Violations--Docket No. CENT 83-55

I conclude and find that MSHA has established by a
preponderance of the evidence that the cited No. 912 rock truck
had an i noperable front horn, that the 14G road grader had an
i noperabl e back-up alarm that the 988 front end | oader had an
i noper abl e back-up alarm and that the 96 bull dozer was equi pped
with a fire extingui sher which was not usable or operative.
Accordingly, Gtations 2076969, 2076971, 2076973, and 2076970,
are all AFFI RVED

Wth regard to Gtation No. 2076978, concerning an
i noperative parking brake on a coal haul age truck, | take note of
the fact that while the regul atory | anguage in section
77.1605(b), that nobile equi prment be equi pped wi th adequate
brakes, and that all trucks be equi pped with parking brakes, may
be anmbi guous since it sinply requires that a truck be equi pped
wi th parking brakes, with no specific requirenent that they be
servi ceabl e or adequate, | conclude that a reasonabl e application
of this standard requires that the parking brake performthe
function for which it is designed. In short, a truck with a
par ki ng brake which will not hold it or prevent its novenent
while in a parking node, regardl ess of where it is parked, does
not satisfy the intent of the standard.
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In the instant case, Inspector Boatright's testinony that the
brake woul d not hold the truck when it was tested on a smal
i ncline has not rebutted by the respondent. M. Boatright
testified that the truck was enpty at the tinme he asked the
driver to set the brake, and when he did, the brake would not
hol d.

I conclude and find that MSHA has established a violation by
a preponderance of the evidence, and Ctation No. 2076978 IS
AFFI RVED

Wth regard to Gitation No. 2076972, concerning the absence
of protective covers on two conpressed gas cylinders, | take note
of the fact that the cited standard section 77.208(e) provides
t hat :

Val ves on conpressed gas cylinders shall be protected
by covers when being transported or stored, and by a
safe location when the cylinders are in use.

I nspector Boatright testified that he observed the two
cylinders "stored"” in a trailer "near" an area where two
mechani cs were working on a bull dozer. The val ves were next to
the cylinders, and he assuned that the mechanics had used the
cylinders and sinply forgot to replace the valves. The cylinders
were next to each other in an upright position, and they were
secured by a chain which was around them

M. Boatright also testified that he did not speak to the
mechani cs, nor did he observe themusing the cylinders. Al though
M. Boatright stated that the cylinders were full, he indicated
that he would have issued a citation even if they were enpty. He
confirmed that the mechanics were working 50 or 60 feet away from
the trailer and the bulldozer was in that same area away fromthe
trailer. He also confirmed that the cylinders were not "being
ready to be used.”

It seens clear to ne fromthe inspector's testinony that the
cylinders in question were not being transported or being used by
anyone at the tinme the inspector nmade his observations. Since he
did not speak to the mechanics, he acted on pure assunptions and
specul ati ons whi ch are unsupported by any credi bl e evidence.
Further, although his citation narrative gives the inpression
that the two mechanics were using the cylinders, the facts show
ot herw se.
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In further explanation as to why he issued the citation
I nspect or Boatright stated that the cylinders were "just sitting
there" (Tr. 190). He believed that they were being "stored" (Tr.
191), and his citation states that they were on a portable
wel di ng machine. He also stated that if the guages are not on the
cylinders, or if the cylinders are not being used, then he would
consider that they are "stored"” (Tr. 190). He confirmed that the
cylinders in question had no guages or hoses when he observed
t hem

In response to questions fromrespondent's counsel, M.
Boatri ght conceded that the normal storage area for full and
enpty cylinders is at the mne office |ocated over a half a mle
away fromthe area of the trailer (Tr. 191). He al so indicated
that prior to the day he cited the cylinders, whenever he had
occasion to observe the trailer or a mechanics truck, the valves
and guages were always protected by covers if they were on the
cylinders (Tr. 191).

The question presented here is whether or not MSHA has
established that the cited cylinders were "stored” within the
meani ng of section 77.208(e). If they were, the next question is
whet her or not on the facts here presented, the cylinders were
required to have protective val ve covers.

After careful review and consideration of all of the
testinmony and evi dence adduced in this case, | conclude that the
two cylinders in question were stored at the tine the inspector
observed them Wiile it may be true that they were not |ocated at
the normal storage area, they were on a portabl e wel ding nmachi ne,
in an upright position and were not in use. | conclude that in
their location, they were stored, and that the val ve covers
shoul d have been on them The citation is AFFI RVED

Significant and Substantial Violations
Docket No. CENT 83-40
Citation No. 2076868

I nspector Boatright's citation concerning the inoperable
backup alarmon the 777 rock haul truck states that four
front-end | oaders, two dozers, three haul trucks, and four
persons on foot were in the pit area when the truck was operated
in reverse

M. Boatright stated that the work shift started at 7:00
a.m, and that he cited the truck at 9:30 a.m The inoperable
alarmwas the result of a |oose wire, and the truck was
i medi ately taken out of service. He conceded that the alarm
coul d have been working before he cited it, and he conceded t hat
wi res do becone | oose.
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Based on all of the facts and circunstances which prevail ed at
the tinme of the issuance of this citation, | cannot concl ude that
MSHA has established that the violation was significant and
substantial. Apart fromthe fact that the inspector observed no
one wor ki ng behind the truck when it was being | oaded, the
evi dence here establishes that until its arrival at the pit
| oadi ng area, the truck was always driven in a forward node al ong
a rather wide and clearly defined route. In addition, the two
| oaders used to load the truck, as well as the other |oaders
whi ch were cl eaning the coal away fromthe | oading area, were al
equi pped wi th operabl e backup al arnms whi ch were soundi ng while
bei ng operated in reverse. The | oaders |oading the coal were
operating at the sane area where the truck would back up to be
| oaded, and | cannot concl ude that the operators were exposed to
any hazards.

Wth regard to the four nmen who I nspector Boatright stated
were on foot, | cannot conclude that their duties required them
to be positioned to the rear of the truck while it backed up to
be | oaded. | nspector Boatright conceded that he included these
men in his citation because it was possible that "sonebody within
the pit area may possibly stray within the hazard zone" (Tr. 38).
This could be true of any violation of this kind. However, in
order to support an "S & S" violation, | believe that an
i nspector should rely on facts which reasonably indicate a
i kelihood of injury during the normal mning and | oadi ng
process. Here, the inspector's beliefs that an accident or injury
was likely to occur is sheer speculation. Accordingly, his "S &
S" finding is unsupported, and it i s VACATED

Ctation No. 2076869

I nspector Boatright issued this citation after finding that
the front horn on another 777 rock haul truck was inoperative.
The condition was abated within an hour or so of the issuance of
the violation, and the condition was caused by a | oose wire. The
i nspector cited the violation as "S & S" because he was concer ned
that an individual or a piece of equipnment could inadvertently
stray in front of the noving truck, and the truck driver would
have no way of sounding his horn

VWile it is true that the truck in question was in otherw se
good condition, had operative brakes, and travel ed approxi mately
five miles an hour while going up and down the pit ranp, it is
also true that while driving to and fromthe pit area, the truck
woul d be noving faster, and the driver could encounter unexpected
pedestrian and vehicular traffic in and around his route of
travel . Wthout an operative horn, the driver would be unable to
warn such obstacles in his path, and a collision would |ikely
occur. Regardl ess of whether the truck were enpty or full, |
bel i eve one can reasonably conclude that in the event of
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a collision, personal injuries or equipment danmage would |ikely
result. Under the circunstances, | conclude and find that the
violation is significant and substantial, and the inspector's
finding in this regard i s AFFI RVED

Docket No. CENT 83-55
Ctation No. 2076969

I nspector Boatright issued this citation after finding that
a Caterpillar rock haul truck used to haul top soil fromthe pit
to the reclamation area had an inoperative front horn. He was
concerned that a collision with other equipnent mght result in
personal injuries or equi pnent damage.

VWhile it is true here that the area where the other
equi prent noted in the inspector's citation was an area where the
cited truck in question would nornmally be stopped during the
| oadi ng process, once the truck left that area it could very well
encount er ot her equipnment while on its way to the recl amation
area. Wthout an operative front-horn to warn other vehicul ar
traffic, any resulting collision would likely result in injury to
the vehicle operator or to the truck or other equipnent.
Accordingly, the inspector's "S & S" finding is AFFI RVED

Ctation No. 2076972

I nspect or Boatright believed that the cylinder citation was
a significant and substantial violation because "if it continued
to stay there, 1'd say it would be reasonably likely that
somet hi ng woul d happen with the equi pnent there." Based on his
other testinmony as to all the circunstances which prevail ed at
the tine he observed the cylinders, particularly the fact that
the cylinders were stored and secured in an upright position with
a chain, were not being used, were isolated fromthe two
mechani cs, and were far renpoved from any other equi pnent, |
cannot conclude that it was reasonably likely that any injury or
acci dent would occur. In short, I can find no evidence to support
the inspector's conclusion that the violation was significant and
substantial. Accordingly, his finding in this regard is VACATED

Ctation No. 2076973

I nspector Boatright's citation concerning the inoperative
backup alarmon the 988 front-end | oader states that "three
persons were on foot working in the pit where the | oader was
bei ng operated.” He testified that the | oader was | oadi ng coa
out of the pit and into the truck, and that it operated forward
and in reverse during this |oading process. He believed it was
"possi bl e and reasonably likely" that a foreman and two workers
who were cl eaning coal with shovels close to the | oader would be
in the path of the |loader while it operated in reverse.
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On cross-exam nation, M. Boatright stated that at no tine did
t he | oader operator operate the nachine nore than 5 mles an
hour, at no tinme did he see anyone behind the machine, and, in
fact, he stated that at all times the enployees were either in
front or on the side of the machine.

VWhen asked to explain his "significant and substantial”
finding, M. Boatright stated that he believed "it would be
reasonably likely if this | oader continued to operate like this
and backed over someone, that you would have a serious accident
or fatality."

VWhen asked to explain why he believed an accident or injury
woul d occur since no one woul d have any busi ness being in the
area where the | oader was operating, M. Boatright stated that he
woul d have no way of know ng whet her anyone woul d be wal ki ng
t hrough the area on foot while leaving the pit. He al so indicated
nore than once that had he permitted the | oader to continue to
operate with an inoperable backup alarm that it would have
caused an accident in the event it backed over soneone.

I can take judicial notice of the fact that if a | oader
backed over soneone, it would likely cause a serious injury.
However, | believe that the question of whether a violation is
significant and substantial should be based on a reasonable
i kel i hood of an accident based on the actual conditions which
prevailed at the time the inspector observes the condition which
pronmpts himto issue a citation

On the facts of this citation, the inspector has not
established that the foreman and the two coal shovelers were in
close proximty to the | oader, or that their duties required them
to be in close proximty to the truck or behind it when it backed

up. | am convinced that he included the "three persons on foot"
in the citation because he could never insure that they would not
stray or wander behind the |oader. | find this to be rather

specul ative, particularly when he conceded on cl ose

cross-exam nation that the three persons he had in nmnd had no
busi ness being in the inmedi ate area where the | oadi ng was bei ng
done, and that respondent's enpl oyees had clearly defined duties
and responsibilities. Under the circunstances, | concl ude that
the inspector's "S & S" finding is unsupportable, and it is
VACATED.

Ctation No. 2076978

This citation was issued after the inspector found that the
par ki ng brake on a coal haul age truck was inoperative and woul d
not hold the truck when the brake was tested by "setting it"
while the enpty truck was parked on an incline. The inspector was
concerned about a possible injury in the event the truck were
parked on an incline and "got away" and ran into sonething.
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Al t hough the inspector here had the driver park the truck on an
incline so that he could test the parking brake, there is no
evi dence that during the normal course of any shift during which
the truck is used is it ever parked on an incline. The inspector
conceded that the truck is parked on level ground during the
l unch break, and that at the end of the working shift it is
parked on |l evel ground in a row with other trucks. Although the
i nspector alluded to the fact that there are sone pit areas which
are not on level ground, there is absolutely no evidence that the
truck in question would ever be stopped or parked in any of these
areas. As a matter of fact, the inspector conceded that the hau
truck in question is seldom parked during the working shift.
Under these circunstances, | cannot conclude that it was
reasonably likely that an accident or injury would result from
the faulty parking brake during the normal working shift when the
truck is used. Absent any reasonable showi ng that the truck woul d
at any tine be parked on an incline, | cannot conclude that it
woul d be likely that the truck would roll and collide with
anot her vehicle while it was parked on |evel ground. Under the
ci rcunmst ances, the inspector's "S & S" finding i s VACATED

During the course of the hearing, respondent's counse
i nterposed objections with respect to the admssibility of
certain MSHA exhibits concerning certain |aboratory testing
results in connection with the dust citations issued in Dockets
CENT 83-51 and CENT 83-54 (Tr. 84-128). However, the objections
were |later withdrawn after the parties stipulated and agreed that
the two dust citations were not "significant and substantial”
violations (Tr. 263-265).

Addi ti onal Fi ndi ngs and Concl usi ons. Dockets CENT 83-40, 83-51
83-54, 83-55.

Gavity

Citation 2076871, concerning an inoperative portable fire
exti ngui sher on the D10 bul | dozer, involved a | ow degree of
gravity since the record shows that other extinguishers were
avai | abl e nearby, and the bulldozer had a built-in fire
supressi on system The inoperative front horn on the 777 rock
haul age truck is a serious citation because the driver would be
unabl e to signal anyone in the event of an energency of sudden
appearance of traffic or mners in the path of the truck. The
remai ning citation for an inoperative back-up al arm on anot her
777 haul age truck presented a | ow degree of gravity since | have
concl uded that no one would likely be exposed to injury (CENT
83-40).

I find that the | ack of an operable horn on the haul truck
was a serious violation (2076969). As for the remaining citations
in this docket, | find that the conditions cited constituted
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a |l ow degree of gravity. Wiile the cited bull dozer (2076970) had
no portable fire extingui sher, other operable extinguishers were
readi |y avail abl e nearby. The inspector confirned that the 14-G
road grader was sel dom operated in reverse, and he found a | ow
degree of gravity for the inoperable back-up device. The

ci rcunst ances surrounding the cylinder citation reflects that no
one was in jeopardy of any harmor injury, and | have concl uded
that the inoperative parking brake and the inoperative alarm on
the 988 front-end | oader would not likely lead to any injuries
(CENT 83-55).

I cannot conclude that the two dust citations issued in
t hese dockets were serious violations. The inspector agreed to
change his initial "S & S" findings to "non-S & S". Apart from
this, with regard to G tation 2007403, I|nspector Cameron
confirmed that he found quartz present in only one sanple, but
that other sanples were in conpliance and he did not send themto
the | aboratory because there was insufficient quartz weight gain
to show any substantial presence of quartz.

Wth regard to Gitation 2007402, the citation was extended
several times as work progressed to achi eve abatenent, and the
respondent finally installed pressurized air conditioned cabs for
its drills. However, absent any detail ed testinony concerning the
seriousness of the cited dust concentrations, the affected
occupations, etc., | have no basis for concluding that the
citation here was serious (CENT 83-51 and 83-54).

Good Faith Conpliance

I nspector Boatright testified that the respondent was al ways
cooperative in correcting any condition or practice which has
been cited as violations in these proceedings, and while nine
managenment did not always agree with him all of the cited
conditions or practices were always corrected (Tr. 141). M.
Boatright confirmed that the respondent exhibited good faith
conpliance by abating all of the citations which he issued either
within the tine fixed by himor in advance of this time (Tr.
43-44). Accordingly, | conclude that respondent exhibited good
faith in achieving abatenent for all of the cited violations in
t hese proceedings, and this is reflected in the civil penalties
assessed for the violations.

Negl i gence

I nspector Boatright testified that the respondent's surface
m ni ng operations are by their very nature "pretty dusty", and
that dust, nud, and dirt does clog the truck horns and al arns,
t hereby causing themto nmal function. He also confirmed that "on
t he whol e", the respondent has a "pretty good safety progrant
and conducts a "pretty good operation” (Tr. 55-56).
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After careful exam nation of all of the testinmony and evidence in
this case, | conclude and find that all of the violations which
have been affirned in these proceedings resulted fromthe
respondent's failure to take reasonable care to prevent the cited
conditions or practices. | further conclude that all of the
violations resulted fromordi nary negligence.

H story of Prior Violations

Respondent's history of prior violations is reflected in
several conputer print-outs produced by MSHA concerning the
history of paid violations at the Wlch #1 M ne, the Heavner #1
M ne, and the No. Two Mne, for the periods March 21, 1981
t hrough June 5, 1983. The information submtted shows that the
respondent has nade paynent for a total of 17 violations issued
during these tine periods.

Consi dering the inspector's testinony, as well as the
information reflected in the conputer print-outs, | cannot
conclude that the respondent’'s prior conpliance record is such as
to warrant any increases in the civil penalties otherw se
assessed by ne in these proceedings.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Continue in Business

I conclude that respondent is a medium sized operator, and
that the penalties assessed for the violations which have been
affirmed will not adversely affect its ability to remain in
busi ness.

Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude and find that the following civil penalty
assessnents are appropriate for the citations which have been
affirnmed:

Docket No. CENT 83-40

Citation No. Dat e 30 CFR Section Assessnent
2076868 3/ 21/ 83 77.410 $50
2076869 3/ 21/ 83 77.1605(d) $80
2076871 3/ 21/ 83 77.1109(c) (1) $20

Docket No. CENT 83-51
Citation No. Dat e 30 CFR Section Assessnent

2007403 5/ 3/ 83 71.101 $35
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Docket No. CENT 83-54

Citation No. Dat e 30 CFR Section Assessnent
2007402 3/ 15/ 83 71. 101 $35

Docket No. CENT 83-55

Citation No. Dat e 30 CFR Section Assessnent
2076969 6/ 6/ 83 77.1605(d) $70
2076970 6/ 6/ 83 77.1110 $30
2076971 6/ 6/ 83 77.410 $30
2076973 6/ 6/ 83 77.410 $40
2076978 6/ 6/ 83 77.1605(Db) $50
2076972 6/ 6/ 83 77.208(e) $35

ORDER

Respondent 1S ORDERED to pay the civil penalties assessed
above, in the anounts shown for each of the citations, and
paynment is to be made to the petitioner within thirty (30) days
of the date of these decisions. Upon receipt of paynent, these
proceedi ngs are di sm ssed.

Docket No. CENT 83-52. Findings and Concl usi ons.

Thi s docket concerns five citations issued by MSHA | nspector
Johnny M Newport on May 17, 1983, after an inspection at the
respondent's Welch #1 Mne. Al of the citations are "non S & S
citations issued pursuant to section 104(a) of the Act.

Ctations 2076408, 2076411, and 2076412 were all issued for
viol ati ons of mandatory safety standard 30 CFR 77.410, after the
i nspector found that two front-end | oaders and a grader operating
inthe pit area were equi pped with automatic warning devices that
woul d not give an audi bl e al arm when t he equi prent was oper at ed
in reverse

Citation 2076409 was issued after the inspector found that a
front-end | oader operating in the pit area was equi pped with an
i noperative horn. Citation 2076410 was issued because a grader
operating in the pit area was equi pped with a discharged fire
ext i ngui sher.

At the hearing, the parties proposed to settle this case by
t he respondent making full paynent for the proposed initial
assessnents in the amount of $100 for all of the citations. In
support of this proposed settlenent disposition, petitioner's
counsel pointed out that the inspector found | ow negligence and
gravity, that no mners were found to be on foot in any of the
areas concerning the inoperable back-up devices and horn, and
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that three operational fire extinguishers were readily avail able
in the area where the grader with the discharged extingui sher was
operating. Further, petitioner's counsel asserted that the
respondent has a good conpliance record for an operation of its
si ze.

In addition to the foregoing, the record establishes that
three of the citations were abated within 10 or 15 m nutes, one
within 30 minutes, and one within an hour or so of its issuance.
Further, all of the inoperable devices apparently involved | oose
wi res which were corrected as soon as they were brought to the
attention of the pit superintendent.

Concl usi on

After careful consideration of all of the information of
record, including the pleadings and argunments made on the record
in support of the proposed settlenent, | conclude and find that
it is reasonable. Accordingly, pursuant to 29 CFR 2700.30, IT IS
APPROVED

ORDER

Respondent 1S ORDERED to pay civil penalties in the
followi ng anbunts within thirty (30) days of the date of this
deci si on, and upon receipt of paynent by the petitioner, this
case is dism ssed

Citation No. Dat e 30 CFR Section Assessnent Settl enent
2076408 5/ 17/ 83 77.410 $ 20 $ 20
2076409 5/ 17/ 83 77.1605(d) $ 20 $ 20
2076410 5/ 17/ 83 77.1110 $ 20 $ 20
2076411 5/ 17/ 83 77.410 $ 20 $ 20
2076412 5/ 17/ 83 77.410 $ 20 $ 20

$ 100 $ 100

Ceorge A. Koutras
Admi ni strative Law Judge



